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1, 2022, the State cannot require pass- 
through payments for physicians or 
nursing facilities under a MCO, PIHP, 
or PAHP contract. 

(e) Payments to MCOs and PIHPs for 
enrollees that are a patient in an institu-
tion for mental disease. The State may 
make a monthly capitation payment to 
an MCO or PIHP for an enrollee aged 
21–64 receiving inpatient treatment in 
an Institution for Mental Diseases, as 
defined in § 435.1010 of this chapter, so 
long as the facility is a hospital pro-
viding psychiatric or substance use dis-
order inpatient care or a sub-acute fa-
cility providing psychiatric or sub-
stance use disorder crisis residential 
services, and length of stay in the IMD 
is for a short term stay of no more 
than 15 days during the period of the 
monthly capitation payment. The pro-
vision of inpatient psychiatric or sub-
stance use disorder treatment in an 
IMD must meet the requirements for in 
lieu of services at § 438.3(e)(2)(i) 
through (iii). For purposes of rate set-
ting, the state may use the utilization 
of services provided to an enrollee 
under this section when developing the 
inpatient psychiatric or substance use 
disorder component of the capitation 
rate, but must price utilization at the 
cost of the same services through pro-
viders included under the State plan. 

[81 FR 27853, May 6, 2016, as amended at 82 
FR 39, Jan. 3, 2017; 82 FR 5428, Jan. 18, 2017] 

§ 438.7 Rate certification submission. 

(a) CMS review and approval of the rate 
certification. States must submit to 
CMS for review and approval, all MCO, 
PIHP, and PAHP rate certifications 
concurrent with the review and ap-
proval process for contracts as speci-
fied in § 438.3(a). 

(b) Documentation. The rate certifi-
cation must contain the following in-
formation: 

(1) Base data. A description of the 
base data used in the rate setting proc-
ess (including the base data requested 
by the actuary, the base data that was 
provided by the State, and an expla-
nation of why any base data requested 
was not provided by the State) and of 
how the actuary determined which 
base data set was appropriate to use for 
the rating period. 

(2) Trend. Each trend factor, includ-
ing trend factors for changes in the uti-
lization and price of services, applied 
to develop the capitation rates must be 
adequately described with enough de-
tail so CMS or an actuary applying 
generally accepted actuarial principles 
and practices can understand and 
evaluate the following: 

(i) The calculation of each trend used 
for the rating period and the reason-
ableness of the trend for the enrolled 
population. 

(ii) Any meaningful difference in how 
a trend differs between the rate cells, 
service categories, or eligibility cat-
egories. 

(3) Non-benefit component of the rate. 
The development of the non-benefit 
component of the rate must be ade-
quately described with enough detail so 
CMS or an actuary applying generally 
accepted actuarial principles and prac-
tices can identify each type of non-ben-
efit expense that is included in the rate 
and evaluate the reasonableness of the 
cost assumptions underlying each ex-
pense. The actuary may document the 
non-benefit costs according to the 
types of non-benefit costs under 
§ 438.5(e). 

(4) Adjustments. All adjustments used 
to develop the capitation rates must be 
adequately described with enough de-
tail so that CMS, or an actuary apply-
ing generally accepted actuarial prin-
ciples and practices, can understand 
and evaluate all of the following: 

(i) How each material adjustment 
was developed and the reasonableness 
of the material adjustment for the en-
rolled population. 

(ii) The cost impact of each material 
adjustment and the aggregate cost im-
pact of non-material adjustments. 

(iii) Where in the rate setting process 
the adjustment was applied. 

(iv) A list of all non-material adjust-
ments used in the rate development 
process. 

(5) Risk adjustment. (i) All prospective 
risk adjustment methodologies must be 
adequately described with enough de-
tail so that CMS or an actuary apply-
ing generally accepted actuarial prin-
ciples and practices can understand 
and evaluate the following: 
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(A) The data, and any adjustments to 
that data, to be used to calculate the 
adjustment. 

(B) The model, and any adjustments 
to that model, to be used to calculate 
the adjustment. 

(C) The method for calculating the 
relative risk factors and the reason-
ableness and appropriateness of the 
method in measuring the risk factors 
of the respective populations. 

(D) The magnitude of the adjustment 
on the capitation rate per MCO, PIHP, 
or PAHP. 

(E) An assessment of the predictive 
value of the methodology compared to 
prior rating periods. 

(F) Any concerns the actuary has 
with the risk adjustment process. 

(ii) All retrospective risk adjustment 
methodologies must be adequately de-
scribed with enough detail so that CMS 
or an actuary applying generally ac-
cepted actuarial principles and prac-
tices can understand and evaluate the 
following: 

(A) The party calculating the risk ad-
justment. 

(B) The data, and any adjustments to 
that data, to be used to calculate the 
adjustment. 

(C) The model, and any adjustments 
to that model, to be used to calculate 
the adjustment. 

(D) The timing and frequency of the 
application of the risk adjustment. 

(E) Any concerns the actuary has 
with the risk adjustment process. 

(iii) Application of an approved risk 
adjustment methodology to capitation 
rates does not require a revised rate 
certification because payment of capi-
tation rates as modified by the ap-
proved risk adjustment methodology 
must be within the scope of the origi-
nal rate certification. The State must 
provide to CMS the payment terms up-
dated by the application of the risk ad-
justment methodology consistent with 
§ 438.3(c). 

(6) Special contract provisions. A de-
scription of any of the special contract 
provisions related to payment in § 438.6 
that are applied in the contract. 

(c) Rates paid under risk contracts. The 
State, through its actuary, must cer-
tify the final capitation rate paid per 
rate cell under each risk contract and 
document the underlying data, assump-

tions and methodologies supporting 
that specific capitation rate. 

(1) The State may pay each MCO, 
PIHP or PAHP a capitation rate under 
the contract that is different than the 
capitation rate paid to another MCO, 
PIHP or PAHP, so long as each capita-
tion rate per rate cell that is paid is 
independently developed and set in ac-
cordance with this part. 

(2) If the State determines that a ret-
roactive adjustment to the capitation 
rate is necessary, the retroactive ad-
justment must be supported by a ra-
tionale for the adjustment and the 
data, assumptions and methodologies 
used to develop the magnitude of the 
adjustment must be adequately de-
scribed with enough detail to allow 
CMS or an actuary to determine the 
reasonableness of the adjustment. 
These retroactive adjustments must be 
certified by an actuary in a revised 
rate certification and submitted as a 
contract amendment to be approved by 
CMS. All such adjustments are also 
subject to Federal timely claim filing 
requirements. 

(3) The State may increase or de-
crease the capitation rate per rate cell, 
as required in paragraph (c) of this sec-
tion and § 438.4(b)(4), up to 1.5 percent 
without submitting a revised rate cer-
tification, as required under paragraph 
(a) of this section. Such changes of the 
capitation rate within the permissible 
1.5 percent range must be consistent 
with a modification of the contract as 
required in § 438.3(c). 

(d) Provision of additional information. 
The State must, upon CMS’ request, 
provide additional information, wheth-
er part of the rate certification or addi-
tional supplemental materials, if CMS 
determines that information is perti-
nent to the approval of the certifi-
cation under this part. The State must 
identify whether the information pro-
vided in addition to the rate certifi-
cation is proffered by the State, the ac-
tuary, or another party. 

§ 438.8 Medical loss ratio (MLR) stand-
ards. 

(a) Basic rule. The State must ensure, 
through its contracts starting on or 
after July 1, 2017, that each MCO, 
PIHP, and PAHP calculate and report a 
MLR in accordance with this section. 
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